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IN THE COURT OF THE SESSIONS JUDGE : SONITPUR                       
AT TEZPUR 

 
 

PRESENT : Sri A. K. Borah 
Sessions Judge  

                              Sonitpur, Tezpur 
 
 

CRIMINAL REVISION NO.  4(S-1) OF 2018 
 
(Revision against the order dated 27-12-2017 passed by Judicial Magistrate, 1st 
Class, Tezpur, in connection with M.R. Case No.72 of 2012) 

 
 
 

Smti. Seema Baruah 
Wife of Sri Arabinda Baruah 
R/O – Kamar Pathar 
PS- Thelamara 
District – Sonitpur, Assam  ….   Petitioner 
 

 
    VERSUS 
 

Sri Arabinda Baruah @ Bablu 
Son of Lt. Shyama Pada Baruah 
R/o – Ward No-2 Kadamtali, 
PS- Rangapara 
District – Sonitpur, Assam            …       Opposite Party 

 
 

ADVOCATES WHO APPEARED IN THIS CASE 
 
 

For the petitioner      :  Sri B.K. Basumatary 
                 Advocate  
            
For the Opposite Party  :    Md. Imtiaz Ansari 
      Advocate     
  

Date of Argument  : 31-03-2018 
 
 
Date of Judgment  :      05-04-2018 
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J U D G M E N T 

 

1.  This revision is directed against the order dated 27-12-17 passed 

by learned Judicial Magistrate First Class, Sonitpur, Tezpur in M.R. Case No. 

72/2012. 

2.  The prosecution case in brief is that on 12-11-12 the petitioner 

filed a petition under Section 125 of Cr.P.C. for allowing maintenance allowance 

of Rs. 10,000/- per month before the learned Chief Judicial Magistrate, Tezpur. 

However, the said case was transferred to the learned Judicial Magistrate First 

Class, Tezpur for trial and accordingly notice was served upon the opposite party 

and opposite party appeared and contested the case by filing written statement. 

The petitioner applied for interim maintenance of Rs. 5,000/- per month. 

However, in considering the petition of the petitioner the Trial Magistrate allowed 

the interim maintenance and directed to pay Rs. 3,000/- per month, but the 

opposite party being aggrieved by the said order preferred a Revision petition 

vide Crl. (Revn) No. 40 (S-3) of 2013 before the Court of Hon’ble District & 

Sessions Judge, Tezpur. Accordingly, the Hon’ble District & Sessions Judge, 

Tezpur directed the opposite party to pay the petitioner and interim maintenance 

of Rs. 2,500/- to the petitioner by modifying the order from Rs. 3,000/- on 26-

09-2013 and also directed to pay the Rs. 2,500 per month to the petitioner. The 

opposite party knowing full well regarding the order and direction of the 

Revisional Court continued to pay the monthly interim allowance of Rs. 2,000/- 

per month only instead of paying the Rs. 2,500/- per month as interim 

maintenance as directed by the Revisional Court. Therefore, from the date of 

filing of the revision petition, i.e. 26-09-2013 at the rate of 2,500/- per month. 

Despite, knowing all the facts and circumstances and the order of the Revisional 

Court and the opposite party continuously pay monthly interim maintenance 

allowances of Rs. 2,000/- only per month instead of paying 2,500/- per month. 

Thereafter the record of M.R. Case No. 72/2012 was missing for about four years 

hence the petitioner was unable to know the actual final order of the Revision 

petition and the petitioner silently accepting Rs. 2,000/- per month as interim 

maintenance because of non-availability of the main case record. The learned 

Trial Court maintained a supplementary case record in absence of the main case 

record. But fortunately, the main case record has been traced out by the learned 
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Trial Court only in the year 2017. Then it has come to the knowledge of the 

petitioner that she has been debarred by the opposite party of Rs. 500/- per 

month  and only paying a Rs. 2,000/- per month instead of Rs. 2,500/-  per 

month and as a result huge outstanding dues to the petitioner became Rs. 

41,500/- on 20-05-17 and after knowing the fact the petitioner filed a petition 

vide petition No. 2433/2017 dated 20-05-17 praying before the Trial Court for 

passing order for payment of the pending arrear amount of Rs. 41,500/- only, 

but the opposite party  filed a written objection on 19-09-17 under Section 

125(3) stating therein that the petitioner has not entitled for arrear amount 

exceeding 12 month as stated under Section 125(3) of Cr.P.C. Learned Trial 

Court  passed an order on 27-12-17  that the petitioner is entitled to the arrear 

amount for the 12 months only prior to the filing of the written objection i.e. 19-

09-2017 nullifying the entire remaining arrear amount.   

3.   Being aggrieved by the aforesaid impugned order, the petitioner / 

revisionist filed this revision petition on the grounds mentioned below among 

other grounds :   

 

(i)  Learned Trial Court has erred in law while passing the aforesaid 

impugned order. 

(ii)  Learned Trial Court is too much contended on the Section 125(3) 

of Cr.P.C. failing to justify the other aspects of this section because it was 

the deliberate intention of the opposite party to refrain from complying 

the order of the Revisional Court dated 21-12-2013.  

(iii)  It was well in the knowledge of the opposite party that the 

Revision petition No. 40(S-3)/2013 was partly allowed and he was 

directed to pay the amount of Rs. 2500/- per month as interim 

maintenance within two month from the date of passing of order from the 

date of filing of petition No. 605, dated 13-02-2013 till disposal of the 

M.R. Case No. 72/2012. 

(iv)    It may be mentioned that under Section 125 (3) of Cr.P.C. is not 

applicable in this case because the arrear pending amount which is due to 

be paid was not within the knowledge of the petitioner due to non 

availability of the original case record as well as the order of the Revision 
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petition which was with the original case record of M.R. Case No. 

72/2012. 

(v) If the petitioner would have been known about the order dated 

21-12-13 she would have been approached the Court for making 

payment of the Rs. 2,500/- per month as interim maintenance allowance 

as directed by the Revisional Court.  

(vi)  The opposite party keeping the Trial Court on the dark paying the 

Rs. 2,000/- only per month instead of Rs. 2,500/- per month because 

there was no other way to the learned trial court to know the actual order 

of the Revision petition being No. 40(S-3)/2013 till receiving the original 

case record of the M.R. Case No. 72/2012 which was missing somewhere 

in the Court for about 4 years. When the record was traced out in the 

year 2017 then only it has come to the knowledge of the petitioner has 

been deprived from Rs. 500/- per month since last four years and as on 

20-05-2017 the outstanding became Rs. 41,500/- which is payable to the 

petitioner by the opposite party and accordingly the petitioner filed a 

petition for passing order for payment of Rs. 2,500/- immediately when it 

came to the knowledge of the petitioner.  

4.   I have heard the learned counsel for both parties. Learned counsel 

for petitioner submitted that the original case record has been missing. 

Therefore, the party has no knowledge about the modification of the order 

passed by learned Revisional Court. Therefore, the limitation provided under 

Section 125(3) Cr.P.C. cannot be applied in this case. 

5.  To fortify the argument the learned counsel for petitioner the 

following case law No. 1 Shahada Khatun and Ors. Versus Amjad Ali and Ors 

reported 1999 (5) Supreme Court Case 672 (II) Mohandas Manukuttan Chettiyar 

Versus Jayanthi Ramakrishnan and Ors reported in 2012 in Criminal Law Journal 

4321 (III) Dayal Singh and Ors. Versus State of Uttaranchal reported in 2012 

Criminal Law and Journal 4321. 

   Before entering the merits and demerits of the aforesaid order I 

would like to recapitulate the impugned order passed by learned Judicial 

Magistrate First Class.  
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6.   On the other hand learned counsel for the opposite party 

submitted that it is not that the petitioner’s counsel has no knowledge about the 

order of Revisional Court. The opposite party and the petitioner themselves 

present and participated in  hearing in the Revisional Court, so record may be 

missing but both the parties must have knowledge about the modified interim 

maintenance. So, the petitioner could have taken steps earlier to realize the 

arrear maintenance. But, according to under Section 125(3) Cr.P.C. there is a 

limitation. Therefore, petitioner cannot get the outstanding maintenance prior to 

one year back. 

7.   Keeping in mind the rival submissions advanced by learned 

counsel for both parties, the moot point for discussion in this appeal is that 

whether the learned Trial Court passed the order on the basis of law?  

  “Now for a convenient discussion I deem it fit and proper to 

reproduce the relevant provision of section of 125 (3) Cr.P.C.  

  Proviso to 125 (3) Cr.P.C. states that “ No warrant shall be 

issued for the recovery of any amount due under this section unless 

applications be made to the court to levy such amount within a period 

of one year from the date on which it became due”.   

  In view of the above provision I am of the considered opinion that 

the petitioner Smt. Seema Baruah is entitled to the arrear amount for the past 

twelve (12) months only prior to the date of filing of written objection. 

   Instant petition is disposed of.  

  Opposite party Sri Arabindo Baruah is directed to pay the 

outstanding arrear amount to the petitioner for the last twelve (12) months prior 

to the date of filing of the petition”.  

8.  In proviso 1 to sub-section 3 of under Section 125 of the Cr.P.C. 

provides the limitation for the recovery of arrears. Law is well-settled when an 

application made within a year is dismissed for default, another application may 

be granted although made after one year mentioned in the proviso [ Kirparam, A 

1960 MP 241]. Again application for four months arrear was closed as defendant 

could not be traced. Second application for fifteen months from starting date of 

the first application is maintainable [U. Hpay, A 1935 R 407]. If the amount 

includes which was for a period of more than one year old but which though 

claimed previously within time could not then be realized, limitation is saved as it 
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is a continuation of the former application. Again it is also held that “failure to 

enforce within 1 year of maintenance order, does not deprive the wife of the 

right of maintenance”  

9.   In fact provision to 125 (3) Cr.P.C. “ no warrant shall recovery of 

any amount due under this section unless applications be made to the court to 

levy such amount within a period of one year from the date on which it became 

due”. By the aforesaid provision does not provide the wife of the right of 

maintenance only restricted the issue of warrant. Coming to the present case 

according to petitioner, the case record was missing after sending by the learned 

Revisional Court by passing the aforesaid revised order. A careful scrutiny of the 

order of M.R. 72/2012 it appears that by the order dated 01-08-13 learned 

Judicial Magistrate First Class, Sonitpur, Tezpur send the case record to the 

Hon’ble  Revisional Court in connection with Criminal Revision Case No. 40 (S-3) 

of 2013 thereafter there were no any other but on order dated 27-02-17 of the 

said case record shows that the original case record received back along with the 

copy of judgment and order dated 21-12-13 passed by Hon’ble Sessions Judge, 

Sonitpur in Criminal Revision Case No. 40 (S-3) of 2013 and vide the said 

judgment and order the Hon’ble Sessions Judge Sonitpur, modified the interim 

maintenance allowance  order by way of reduction from Rs. 3,000/- to Rs. 

2,500/- only per month from the date of filing of the petition no. 605 dated 13-

02-13 till disposal of M.R. Case No. 72/2012.  The aforesaid order shows that the 

main case record was received by the learned Court of Judicial Magistrate First 

Class, Sonitpur on 27-02-17 with a copy of judgment of Revisional Court whereby 

Revisional Court reduced the maintenance from Rs. 3,000/- to Rs. 2,500/-.    

10.    On the other hand the record was sent on 8-1-13. Therefore, 

obviously parties may not have knowledge even have some knowledge but they 

may not get the exact judgment of the revision as the record was not reached 

from 21-12-13. The original case record was received back only on 27-02-17. 

Therefore, the party may not take steps to realize the arrear amount as order by 

the Revisional Court. Therefore, the aforesaid limitation as given in the provision 

1 to sub-section 3 under Section 125 Cr.P.C. is not applied since the record was 

missing for about 4 years. Therefore, the petitioner revisionist is entitled to get 

the arrear amount as ordered by Hon’ble Sessions Court vide dated 21-12-13. By 

the aforesaid order the Revisional Court directed the opposite party to make 
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aforesaid interim maintenance from the date of filing of the petition no. 605 

dated 13-02-13 till disposal. Therefore, the order dated 27-12-17 passed by 

learned Judicial Magistrate, Tezpur is modified accordingly. The opposite party 

Sri Arabindo Baruah is directed to pay the outstanding arrear amount to the 

petitioner from 13-02-13 as per order of Revisional Court on 21-12-13. Learned 

Trial Court is directed to realize the arrear amount due to petitioner from the 

opposite party as per procedure of law.  

11.   Accordingly, this revision is partly allowed.  

12.   Copy of this order be sent to the ld. Trial Court through the ld. 

Chief Judicial Magistrate, Sonitpur, Tezpur.  

13.   Let the record of M.R. Case No.72/12 along with the copy of 

judgment be sent to the Ld. Trial Court and both the parties are directed to 

appear before the learned Trial Court on or before 20-04-18 for taking steps. 

This is a very old pending case so learned Trial Court asked to dispose the case 

finally within 3 months.     

14.  Given under my Hand and Seal of this Court on this 5th day of 

April, 2017 

 

 
 
 
 
 
                     ( A. K. Borah ) 
                                               SESSIONS JUDGE  
          SONITPUR : TEZPUR 
 
Dictated and corrected by me 

 

(A. K. Borah) 
SESSIONS JUDGE, 
SONITPUR :: TEZPUR 
            

 

 

 


